2025:AHC:166912

H GH COURT OF JUDI CATURE AT ALLAHABAD

CRIM NAL REVI SI ON No. - 1232 of 2025

Anr endra Jai prakash Private

Limted Revi si oni st (s)
Ver sus
State O U P. And 5 O hers
..... Qpposite
Party(s)
Counsel for Revisionist(s)Deepankar Chaudhary,
N khi | Kumar , Vagi sh

Yadav
Counsel for Qpposite Partyfshi shek Tripathi, G A

Court No. - 86
HON BLE NALI N KUVMAR SRI VASTAVA, J.

1. Heard learned counsel for the revisionist,
| earned A G A for the State and | earned counsel
for the opposite party no. 2 and perused the
record.

2. The present revision has been preferred by the
revisionist against the order dated 14.02.2025
passed by the Chief Judicial Mugistrate, Ballia
whereby the application under Section 175 (3)
B.N.S.S. noved by the revisionist was ordered to
be registered as crimnal conplaint case and
feeling aggrieved wth the said order, the
present revision has been preferred.

3. It is submtted by I|earned counsel for the
revisionist that the revisionist was running a
C.NG gas agency. On the instructions of the
opposite party no. 2, the revisionist deposited a
total amount of Rs. 49,52,000/- through RTGS in
several heads and receipts were also issued in
respect thereof by the opposite party no. 2. It
is further submtted that as per instructions
made by the opposite party no. 2, no |land survey
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team visited the village of the revisionist and
no C.N G gas agency was given to the revisionist
by the opposite party no. 2 and its officers
opposite party nos. 3, 4 and 5 and in that way
cheating was nmade with the revisionist by the
opposite party nos. 2 to 6 resulting into
wongful loss to the revisionist and wongful
gain to the aforesaid opposite parties. It is
further submtted that since all the transactions
have been made through online, a huge nonetary
| oss has been caused to the revisionist. The
matter being related to the cyber crine, the
revisionist is not in a position to collect the
entire evidence relating to the alleged offence.
It is next submtted that while deciding the
aforesaid application, the Ilearned Magistrate
| nposed the burden of collection of evidence upon
the revisionist. It is also submtted that the
observation given by the l|earned Chief Judicial
Magi strate while passing the inpugned order is
totally wong that the conplainant/revisionist
could easily collect all the evidence relating to
this matter. It is next submtted that although
an application under Section 175(3) B.N.S.S. may
be treated as crimnal conplaint but it is not so
in all cases wuniversally. It was a case which
requires t hor ough | nvesti gation but Its
significance was totally ignored by the |earned
Magi strat e.

4. Per contra, |earned counsel for the opposite
party no. 2 vehenently opposed the revision and
it is submtted that the alleged transaction has
taken place online and all the evidence could
easily be collected by the revisionist.

5. It is trite law that an application under
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Section 156(3) C.P.C. can very well be treated
as conpl ai nt case by t he Magi strate I n
appropriate cases after applying its judicial
mnd into the allegations of the case. \Wat needs
to be considered by the Court is the requirenent
of evidence with a view to find out a successful
prosecution and also whether the conplainant
itself is capable of collecting evidence to prove
his case. This Court in Gulab Chand Upadhyay Vs.
State of U P. and others 2002 SCC OnLine Al 1221
| ssued sone inportant guidelines as to in what
circunstances the Magistrate can order to treat
an application under Section 156(3) C.P.C as
conplaint and relevant paragraphs of the said
judgnent are pertinent to be quoted as herein-
under : -

"20. In these circunstances, the question
ari ses t hat when a Magi strate S
approached by a conplainant wth an
application praying for a direction to the
police under Section 156 (3) to register
and investigate an alleged cognizable
of fence, why shoul d he

(A) grant the relief of registration
of a case and its investigation by the
police under Section 156 (3) C.P.C and
when shoul d he

(B) treat the application as a
conplaint and follow the procedure of
Chapter XV of Cr.P.C

21. The schene of C.P.C and the
prevailing circunstances require that the
option to direct the registration of the
case and its investigation by the police
shoul d be exer ci sed wher e sone
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I nvestigation is required, which is of a
nature that is not possible for the
private conpl ai nant, and which can only be
done by the police under whom statute has
conferred t he power s essenti al for
| nvestigation, for exanple
(1) where the full details of the

accused are not known to the conplai nant
and the sane can be determned only as a
result of investigation, or

(2) where recovery of abducted person or
stolen property is required to be made by
conducting raids or searches of suspected
pl aces or persons, or

(3) where for the purpose of |aunching a
successf ul prosecution of the accused
evidence is required to be collected and
preserved. To illustrate by exanple cases
may be visualised where for production
before Court at the trial (a) sanple of
bl ood soaked soil is to be taken and kept
sealed for fixing the place of incident;
or (b) recovery of case property is to be
made and kept sealed; or (c) recovery
under Section 27 of the Evidence Act; or
(d) preparation of inquest report; or (e)
W tnesses are not known and have to be
found out or discovered through the
process of investigation.

22. But where the conplainant 1is in
possession of the conplete details of all
the accused as well as the w tnesses who
have to be exam ned and neither recovery
IS needed nor any such nmaterial evidence
Is required to be collected which can be
done only by t he pol i ce, no
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"I nvestigation” would normally be required
and the procedure of conplaint case should
be adopted. The facts of the present case
given below serve as an exanple. It nust
be kept in mnd that adding unnecessary
cases to the diary of the police would
inmpair their efficiency in respect of
cases genuinely requiring investigation.
Besi des even after taking cognizance and
proceedi ng under Chapter XV the Magistrate
can still under Section 202(1) C.P.C
order investigation, even thought of a
limted nature (see para 7 of JT (2001) 2
(SC 81: ((2001) 2 SCC 628: AR 2001 SC
571)."

6. In the light of the aforesaid directions if
the facts narrated in the case in hand are
exam ned, it can easily be found that the present
case i s subject of cyber crine. The main accused
Is a conpany having its office at GQujrat and its
directors, the other co-accused persons of this
case also used to sit there. Sone of the facts
nmentioned in the conplaint are of such a nature
whi ch nake the scope of investigation very |arge
and extensive which the conplainant is incapable
to <collect and that 1is why the thorough
| nvestigation nmade by the police is required in
this case. The discretion given by the Mugistrate
to treat the application under Section 156(3)
C.P.C. as conplaint never needs, that depends
sol ely upon the wish of the Magistrate to pass an
order for registration of the F.I.R on such an
application or to register it or to pass order to
treat as a crimnal conplaint. Rather, it always
depends upon the facts and circunstances of each
case coupled with the judicial discretion of the
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Magi strat e.

7. In the instant case keeping in view the nature
of the offence, this Court is of the view that
the l|earned Magistrate has commtted an illegal
error by refusing to treat the application under
Secti on 156 (3) Cr.P.C noved by t he
revisionist/applicant and to pass the order to
treat it as a conplaint case.

8. In Annol Singh Vs. State of U P. and others
2021 (1) ADJ 4000 it has been held that nerely
because facts are in know edge of the applicant,
direction to lodge F.1.R cannot be refused.

9. In view of the aforesaid discussions, the
revision is allowed. The inpugned order dated
14. 02. 2025 passed by t he Chi ef Judi ci al
Magi strate, Ballia is hereby set aside and the
matter is remanded back to the [|earned Chief
Judicial WMagistrate, Ballia to reconsider the
matter and pass fresh orders on the application
of the revisionist/applicant after affording
opportunity of hearing to himin accordance with
| aw.

Septenber 17, 2025
Rnk.

(Nalin Kumar Srivastava,J.)
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